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Counsel for The Diocese of Camden, New Jersey,
Chapter 11 Debtor and Debtor-in-Possession
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY

In re:

Chapter 11

THE DIOCESE OF CAMDEN, NEW JERSEY,

Case No. 20-21257 (JNP)

Debtor.

Hearing Date and Time:
November 25, 2020 at 10:00 a.m.

BRIEF IN OPPOSITION TO THE MOTION OF THE
OFFICIAL
COMMITTEE
OF
TORT
CLAIMANT
CREDITORS FOR THE ENTRY OF AN ORDER
AUTHORIZING THE RETENTION OF EXPERTS
The Diocese of Camden, New Jersey, Chapter 11 debtor and debtor-in-possession (the
“Diocese”), by and through its undersigned counsel, hereby opposes (the “Opposition”) to the
Motion for the Entry of an Order Authorizing the Retention of Experts [ECF 204] (the “Motion”)
filed by the Official Committee of Tort Claimant Creditors (the “Committee”), and respectfully
represents as follows:
PRELIMINARY STATEMENT
1.

The Committee’s vague and ambiguous Motion seeks carte blanche authority to

retain experts, at the Diocese’s expense, without providing the Court or any party-in-interest an
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iota of detail regarding such experts’ area of expertise, the number of experts being retained, the
subject matter for which each expert will opine and, importantly, the costs of such experts.
2.

The Committee cites absolutely no authority for the premise that fixing a Title 11

bar date could ever support a plenary hearing where such an expert would be appropriate for a
core matter.
3.

There is no basis under the Bankruptcy Code for the Court to grant the Committee

such power without the proper disclosures to the Court and all parties-in-interest.

The

Committee has repeatedly asserted in this case that the New Jersey State Legislature made the
determination to reopen the statute of limitations for abuse claims based on expert testimony and
other information provided by experts. If this is true, then that information should be readily
available without the need to retain experts.
4.

Finally, not a single other diocese bankruptcy case has retained experts to

establish a bar date. The only times experts have been involved is for the determination of how
to notice survivors 1 – an issue that the Diocese has tried to work on with the Committee with no
success. The Committee refuses to engage in any meaningful exchange of ideas.
5.

For the reasons set forth herein, the Motion must be denied with prejudice.
LEGAL ARGUMENT

6.

The Motion should be denied for the following reasons: (i) no legal basis exists

for such an expert or analysis; (ii) the Committee makes no disclosures necessary to make a
meaningful analysis of the relief sought in the Motion; and (iii) the Committee has not
demonstrated that this is a cost-efficient method for obtaining the same results.

1

Unlike most chapter 11 cases, substantial notice has already been provided to potenti al survivor claimants. Any
notice provided to survivors in this bankruptcy case would only supplement the notice already provided by the
Diocese through the independently managed Independent Victim Compensation Program, which was extensive.
The details of that notice are set forth in the Diocese’s motion seeking a bar date. [ECF 74].
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A. THERE IS NO BASIS UNDER THE COURT RULES FOR RETAINING
EXPERTS IN CONNECTION WITH A BAR MOTION
7.

The Committee has not provided the Court with any legal basis for retaining an

expert in connection with a motion to establish a bar date. Indeed, this is likely because there is
no basis for doing so.
8.

The Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) permit the

testimony of witnesses in connection with contested matters only. Fed. R. Bankr. P. 9014(c). In
this regard, Bankruptcy Rule 9014(c) states that: “Testimony of witnesses with respect to
disputed material factual issues shall be taken in the same manner as testimony in an adversary
proceeding.” Id. (emphasis added).
9.

The establishment of a bar date is not a contested matter within the purview of

Bankruptcy Rule 9014. In re GST Telecom, Inc., No. 00-1082 GMS, 2002 WL 1737445, at *5
(D. Del. July 29, 2002) (“[T]he court concludes that the bar date was not a contested matter . . .
.”); In re Spenlinhauer, 572 B.R. 18, 36 (Bankr. D. Mass. 2017) (“A request for a bar date is not
a contested matter.”).
10.

Even if the Court finds that the bar date motion is a contested matter (which it is

not), the Committee has not established in the Motion what the “disputed material factual issues”
are that would require expert testimony. The Motion completely lacks any details at all.
11.

Bankruptcy Rule 3003(c)(3) authorizes the bankruptcy court to establish a bar

date. The rule states in relevant part that “[t]he court shall fix . . . the time within which proofs
of claim . . . may be filed.” Fed. R. Bankr. P. 3003(c)(3). Thus, a bar date motion is nothing

3
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more than a request by a debtor for a court to choose a date. 2 There is nothing inherently
“factual” about this determination, and much less so “material.” Fed. R. Bankr. P. 9014(c).
12.

Courts agree that the fixing of a bar date is a matter of law, not one of fact. In re

Eagle-Picher Indus., Inc., 137 B.R. 679, 680 (Bankr. S.D. Ohio 1992) (“Debtors’ motion to set a
bar date came on for hearing. At that time, the Committee indicated that it wished to call as a
witness its valuation expert. After due consideration, we denied the request because we were
satisfied that the proposed testimony was irrelevant to what was before us, and that what was
before us was entirely a question of law.”) (emphasis added). 3 Because fixing a bar date is a
question of law, the Committee will be unable to demonstrate that there are “disputed material
factual issues” relating to the bar date motion that permits them to retain experts.4
13.

Therefore, the Court must deny the motion because the Committee has not

established that there is a contested matter wherein testimony by an expert would be permitted.
Alternatively, even if the Court finds that the bar date motion is a contested matter, there is no
disputed issue of material fact relating to fixing a bar date that would permit the Committee to
call witnesses.
While the fixing of a bar date is nothing more than choosing a date, its importance in this case – and all bankruptcy
cases – is critical. As recognized by other courts: “a bar date in a reorganization case provides a mechanism by
which a trustee in bankruptcy can estimate the potential liabilities of the debtor. This estimate is essential to
formulating a viable plan of reorganization.” In re Pettibone Corp., 110 B.R. 837, 842 (Bankr. N.D. Ill. 1990) (citing
In re Chicago, Rock Island & Pacific Railroad Co., 788 F.2d 1280, 1281 (7th Cir. 1986)) (internal citations omitted);
see also In re Arrow Air, Inc., 75 B.R. 375, 378 (Bankr. S.D. Fla. 1987) (“an essential purpose of setting a claims
deadline . . . is to fully inform participants in the reorganization process as to the debtor's liabilities” so that “[a]rmed
with this knowledge, proposals may be evaluated with confidence, and negotiations may proceed without being
hindered by undue caution or skepticism.”).
2

3

Notably, the court in Eagle-Picher, in dealing with unknown/latent asbestos claimants, rejected the committee’s
assertion that establishing a bar date was inequitable, stating that: “The objectives of finality and fixing the universe
of claims permeate the law of bankruptcy, and in achieving those ends, the setting of a bar date is no more unfair,
assuming reasonable notice, than is a statute of li mitations, a finality concept firmly embedded in our legal system
generally. Tort claimants can have their right to pursue their claims foreclosed if they fail to take action before the
expiration of a statute of limitations. It is no more unfair to requir e that they here take action before expiration of the
bar date.” In re Eagle-Picher Indus., Inc., 137 B.R. 679, 682 (Bankr. S.D. Ohio 1992).
4

The Diocese was unable to find any case law permitting an expert to be retained in connection with a request to fix
a bar date pursuant to Bankruptcy Rule 3003(c)(3).

4
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B. THE COMMITTEE DOES NOT PROVIDE THE COURT WITH ANY
DISCLOSURES NECESSARY FOR RETAINING EXPERTS
14.

In addition to there being no legal basis for granting the Motion, the Motion

suffers a complete lack of disclosure. Through the Motion, the Committee seeks carte blanche
authority to retain experts without disclosing to the Court, the Diocese, or any other party in
interest the basis for retaining experts in this matter. The Committee does not even meet the bare
minimum disclosure requirements that a party in interest would expect before expending
thousands of dollars of estate money that would be better used resolving the claims of the very
survivors the Committee is supposed to protect.
15.

The Diocese agrees that most courts have determined that there is no requirement

for a committee to seek retention of an expert witness pursuant to section 327 of the Bankruptcy
Code because an expert is not a “professional person.” 5 The Committee, however, has not
provided the Court with any information to make this determination. Accordingly, the motion
must be denied.
16.

In this regard, courts have made clear that:
For the purposes of section 327(a), “professional person” is limited
to persons in those occupations which play a central role in the
administration of the debtor proceeding. Court approval is required
for the retention of attorneys, accountants, appraisers, auctioneers
and persons in other professions intimately involved in the
administration of the debtor's estate.

In re Seatrain Lines, Inc., 13 B.R. 980, 981 (Bankr. S.D.N.Y. 1981)
17.

Here, the Committee has not made any disclosures regarding what topics will be

covered in the proposed experts’ testimony and opinions. Thus, the Court has no basis for
making a determination that the experts are not “intimately involved in the administration of the

5

As demonstrated below, other diocesan committees have sought such authorization pursuant to section 1103 of the
Bankruptcy Code and Rule 2014 of the Bankruptcy Rules. The Committee has not sought such relief in the Motion.

5
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debtor’s estate.” Id. There is simply no evidentiary support for the Court to make such a
finding.
18.

Without providing the basis for retaining such experts, the Committee appears to

be requesting a blank check from the Court at the estate’s (and creditors’) expense. This type of
open-ended, costly retention is disapproved of:
The Court is willing to award fees for diligence, experience, skill
and results. The result obtained is a major factor in awarding
professional fees. The main goal of Chapter 11 apart from a
successful reorganization of a debtor is a maximum distribution to
the creditors of the estate. Ultimately, that is the benchmark
against which success or failure must be judged. More often than
not, a debtor is experiencing serious financial difficulty, if not near
a point of total collapse. The bankruptcy estate is distinct from all
other nonbankruptcy clients. It is not principally to serve as a fund
for payment of professional fees. It is finite, rarely expands over
time, possesses limited cash and usually has diminishing prospects
despite high expectations. The estate is not a cash cow to be
milked to death by professionals seeking compensation for
services rendered to the estate which have not produced a
benefit commensurate with the fees sought.
In re Energy Partners, Ltd., 409 B.R. 211, 215-16 (Bankr. S.D. Texas 2009) (citing In re Chas.
A. Stevens & Co., 105 B.R. 866, 871–72 (Bankr. N.D. Ill. 1989)) (emphasis added).
19.

Here, there is no demonstrable purpose for the retention of the experts. The

Committee has not provided a statutory or other purpose for the retention, the cost of the
retention, or what benefit such retention would have in this matter. Indeed, the Committee
repeatedly has represented to the Court that the New Jersey State Legislature relied on expert
testimony in making the determination to reopen the statute of limitations. The Committee
provides no evidence that it has sought to obtain that testimony or expert opinions prior to
seeking retention of its own experts. Upon information and belief, there was approximately five
(5) hours of testimony given before the state legislature relating to passage of the law expanding

6
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the statute of limitations in New Jersey. This included expert testimony. 6 This information
should be public information available to the Committee.
20.

To the extent the Court considers permitting the Committee to retain experts, the

Committee should be forced to provide the same information regarding retention that it would
under section 328(a) of the Bankruptcy Code:
(1) whether terms of an engagement agreement reflect normal
business terms in the marketplace; (2) the relationship between the
Debtor and the professionals, i.e., whether the parties involved are
sophisticated business entities with equal bargaining power who
engaged in an arms-length negotiation; (3) whether the retention,
as proposed, is in the best interests of the estate; (4) whether there
is creditor opposition to the retention and retainer provisions; and
(5) whether, given the size, circumstances and posture of the case,
the amount of the retainer is itself reasonable, including whether
the retainer provides the appropriate level of “risk minimization,”
especially in light of the existence of any other “risk-minimizing”
devices, such as an administrative order and/or a carve-out.
In re Insilco Techs., Inc., 291 B.R. 628, 633 (Bankr. D. Del. 2003)).
21.

Unfortunately, the Committee has provided none of this basic information. For

this reason, the Committee’s citation to In re W.R. Grace & Co., Case No. 01-1139 (JJF) (Bankr.
D. Del. June 22, 2001) [No. 564] is inapposite. 7 First and foremost, the experts in W.R. Grace 8
were being retained to assist in claims valuation, not regarding a bar date. 9 The Committee has

6https://www.nj.com/news/2019/05/what-you-should-know-about-njs-tough-new-law-giving-sexual-assault-victims-

more-time-to-sue-their-abusers.html (stating that Marci Hamilton, the CEO and academic director for CHILD USA,
provided testimony to a New Jersey state senate committee).
7

Unfortunately, the Committee only provides the order granting the motion in W.R. Grace and not the associated
briefs. The briefs are unavailable on the docket, depriving parties in interest the ability to see what disclosures were
made to the W.R. Grace court in the motion. One must speculate that the disclosures were much more
comprehensive than what was provided by the Committee to this Court.
8

Inexplicably, it appears that the Committee redacted the footnotes from the W.R. Grace order prior to filing it on
the docket at Exhibit A. The Committee should be compelled to produce the entire, unaltered order.
It is notable that the Committee has opposed beginning the process of determining claims – even where survivors
have voluntarily approached the Diocese seeking to mediate their claims. This is consistent with the Committee’s
9

7
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not provided the Court with a single case where a debtor, committee or party in interest retained
an expert in connection with a bar date motion. Second, the bankruptcy court sets forth specific
areas in which the debtor is permitted to retain experts. The Committee provides no similar
guidance on who it intends to retain.
22.

Thus, the Court must deny the Motion.

C. THE BASELESS NATURE OF THE COMMITTEE’S
DEMONSTRATED IN OTHER DIOCESE CASES
23.

REQUEST

IS

The Diocese urges the Court to look to the other diocesan cases filed across the

country in making its determination to deny the Motion. In this regard, the following chart lays
out the basic information one would expect to have been contained in the Committee’s motion
regarding other court’s determinations as to the retention of experts:
Case Number

Debtor

Experts Retained

20-30663

Diocese of Syracuse (N.D.N.Y)

No.

20-60337

Diocese of St. Cloud (MN)

No.

20-10846

Archdiocese of New Orleans
(E.D. La)

Yes, expert retained to
consult specifically on
noticing issues to survivors.

20-10322

Diocese of Buffalo (W.D.N.Y)

No.

20-00599

Diocese of Harrisburg (M.D. Pa)

No.

19-20905

Diocese of Rochester (W.D.N.Y)

No.

19-00010

Archdiocese of Agana (Guam)

No.

18-13027

Archdiocese of Santa Fe (NM)

No.

goals – to keep the case at a standstill while running up professional fees to the detriment of the Diocese’s creditors
and parties in interest.

8
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Case Number

Debtor

Experts Retained

18-33707

Diocese of
Winona-Rochester (MN)

No.

18-04911

Archdiocese of
San Juan (Puerto Rico)

Information Unavailable.

17-60271

Diocese of Great
Falls-Billings (MT)

No.

17-30601

Diocese of New Ulm (MN)

No.

15-50792

Diocese of Duluth (MN)

No.

15-30125

Archdiocese of St Paul and
Minneapolis (MN)

No.
(Pre-petition expert hired
by the Archdiocese.)

14-60074

Diocese of Helena (MT)

No.

14-20371

Roman Catholic Bishop of
Stockton (E.D. Cal.)

No.

13-13676

Diocese of Gallup (NM)

No.

11-20059

Archdiocese of Milwaukee (WI)

No.

09-13560

Diocese of Wilmington (DE)

Information unavailable.

08-00110

Catholic Bishop of Northern
Alaska (AK)

Yes, expert retained by
committee to consult on
noticing issues to the native
Alaskan population.

07-00939

The Roman Catholic Bishop of
San Diego (S.D. Cal.)

No.

06-02229

Diocese of Davenport
(S.D. Iowa)

No.

04-08822

Diocese of Spokane (WA)

No.

04-04721

Diocese of Tucson (AZ)

Information unavailable.

9
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Case Number

Debtor

Experts Retained

04-37154

Roman Catholic Archbishop of
Portland, Oregon (OR)

Yes, specifically to assist in
noticing procedures.
(Limited to $5,000).

24.

As set forth above, only a limited number of diocesan cases have retained experts,

and those retentions have been limited to consulting on noticing issues to reach the greatest
number of survivors possible. In this regard, the Diocese is hopeful – and has repeatedly asked –
the Committee for its recommendations for noticing potential claimants. While the Diocese
believes that the noticing procedures proposed in its motion are extensive, it is and will always
be open to suggestions from the Committee.
25.

These cases also demonstrate the utter lack of disclosure made by the Committee

in the Motion. Specifically, the following disclosures were made in other diocesan cases:
a.
The committee in In re Roman Catholic Archbishop of Portland, Oregon
moved before the bankruptcy court pursuant to section 1103 of the Bankruptcy Code and
Rule 2014 of the Bankruptcy Rules. The committee disclosed: (i) the name of the expert;
(ii) the expert’s qualifications; (iii) the nature of consultation provided by the expert (i.e.
effective methods by which to identify and notice survivors); and (iv) the cost associated
with the expert.10 Specifically, the retention related to the committee’s belief “that it is
essential that the Committee retain an expert on the effects of sexual abuse on children to
assist it in formulating a response to Debtor's motion relating to notice to unknown child
abuse victims. The Committee further believes that it is essential that the Committee have
an opportunity to present evidence relating to the effects of sexual abuse on children in
order to assist the Court in developing appropriate, meaningful and effective methods of
identifying and notifying unknown priest abuse claimants.” See Exhibit A annexed
hereto (emphasis added).
b.
The committee in In re Catholic Bishop of Northern Alaska moved before
the bankruptcy court pursuant to section 1103 of the Bankruptcy Code and Rule 2014 of
the Bankruptcy Rules. The committee disclosed: (i) the name of the expert; (ii) the
expert’s qualifications; (iii) the nature of consultation provided by the expert (i.e. to
“provide professional services with respect to issues relating to understanding and
communicating with the native Alaskan population and related issues”); and (iv) the cost
associated with the expert. See Exhibit B annexed hereto.

10

As set forth above, the bankruptcy court limited the retention to $5,000.

10
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c.
The committee in In re the Roman Catholic Church of the Archdiocese of
New Orleans moved before the bankruptcy court pursuant to sections 1103 and 328 of the
Bankruptcy Code and Rule 2014 of the Bankruptcy Rules. The committee disclosed: (i)
the name of the expert; (ii) the expert’s qualifications; (iii) the nature of consultation
provided by the expert (i.e. “to provide expert consultation to the Committee regarding
the claims noticing process and procedures, the form of sexual abuse proof of claim, and
other matters that arise in this Case”); and (iv) the cost associated with the expert. See
Exhibit C annexed hereto (emphasis added).
26.

As demonstrated, the Committee’s application fails to address any of these similar

issues. While the Diocese understands that these cases are not determinative of whether the
Committee may hire experts, the Diocese believes it is informative. As set forth on innumerable
number of times in this brief, the Committee has not provided any information or disclosures
about its proposed retention of experts.
27.

To the extent that the Court determines that the Motion has any merit, the

Committee must be required to provide the following before retaining any expert: (a) the name
of any expert along with their qualifications and specialties; (b) the reason or purpose for such
retention; (c) the hourly cost of the expert and a particularized budget associated with the expert;
(d) procedural safeguards relating to the independence of the expert and conflict issues 11; and (e)
cost-management safeguards.
28.

The Committee has not provided the necessary information to the Court and, thus,

the Motion must be denied.
D. THE COMMITTEE SHOULD NOT BE PERMITTED TO RETAIN EXPERTS
WITHOUT DEMONSTRATING SUCH EXPERTS’ QUALIFICATIONS
29.

Federal Rule of Evidence 702 allows a witness to testify as an expert if scientific,

technical, or other specialized knowledge will assist the trier of fact. The witness must be

The Motion states: “Of course, the Committee will analyze conflict of interest issues relating to the Experts under
applicable standards prior to their retention.” [ECF 204 (emphasis added)]. Neither the Bankruptcy Code nor any
other applicable law provides for the Committee to be the gatekeeper of what is, or is not, a conflict.
11

11
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qualified as an expert by knowledge, skill, experience, training, or education, and the witness
may testify in the form of an opinion or otherwise, “if (1) the testimony is based on sufficient
facts or data, (2) the testimony is the products of reliable principles and methods, and (3) the
witness has applied the principles and methods reliably to the facts of the case.” Fed. R. Evid.
702.
30.

In applying Rule 702, the Third Circuit Court of Appeals has developed a three-

part analysis. In re Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 741–43 (3rd Cir. 1994)
(hereinafter “Paoli”) (identifying three requirements as “qualifications,” “reliability,” and
“relevancy” or “fit”). First, “the witness proffered to testify to specialized knowledge must be an
expert.” Id. at 741. The Third Circuit has interpreted this requirement liberally, holding “[t]hat a
broad range of knowledge, skills, and training qualify an expert as such.” Id. This liberal policy
applies to substantive as well as formal qualifications. Id.
31.

The second component of a court’s analysis is referred to as the reliability test. It

requires a trial court to perform a general gatekeeping function to determine if an expert’s
opinions are reliable.

Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).

This

requirement was expanded by the United States Supreme Court to include scientific as well as
other types of expert testimony, i.e., testimony based on technical or other specialized
knowledge. Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 141 (1999).
32.

Through the Motion, the Committee seeks to have the Diocese pay for any

“expert” that the Committee wishes to retain, without disclosing who they are or what they are
an “expert” in. The Committee cannot be given an open checkbook to do with as it pleases. The
Court should require the Committee to provide the names, specialties, curriculum vitae and any
budget for any expert before being granting authority to retain such expert.

12
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In this regard, the Court, the Diocese and other parties in interest should have the

opportunity to determine whether such expert meets the requirements of Fed. R. Evid. 702 and
the Paoli/Daubert analysis before requiring the Diocese pay such experts. It is a waste of the
estate’s resources for the Diocese to be forced to pay for unnecessary or unqualified experts.
34.

Accordingly, the Motion must be denied.
CONCLUSION

WHEREFORE, the Diocese respectfully requests that the Court enter an Order: (a)
denying the Motion with prejudice, and (b) granting such other and further relief as the Court
deems just and proper.
McMANIMON, SCOTLAND
& BAUMANN, LLC
Counsel for Debtor and Debtor-in-Possession,
The Diocese of Camden, New Jersey

By:
Dated: November 23, 2020
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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF LOUISIANA
In re:

Case No. 20-10846

THE ROMAN CATHOLIC CHURCH
OF THE ARCHDIOCESE OF NEW
ORLEANS,
Debtor. 1

Section “A”
Chapter 11

THE OFFICIAL CREDITOR’S COMMITTEE’S APPLICATION FOR ENTRY OF AN
ORDER UNDER 11 U.S.C. §§ 1103(a) AND 328(a) AND FED. R. BANKR. P. 2014(a)
AUTHORIZING RETENTION OF DR. JON R. CONTE AS EXPERT CONSULTANT
ON SEXUAL ABUSE AND EXPERT WITNESS EFFECTIVE AS OF AUGUST 4, 2020
A HEARING WILL BE CONDUCTED ON THIS MATTER ON
SEPTEMBER 17, 2020, AT 1:30 P.M. BY TELEPHONE THROUGH THE
DIAL-IN FOR SECTION A 1-888-684-8852; CONFERENCE CODE
9318283. IF YOU OBJECT TO THE RELIEF REQUESTED IN THIS
PLEADING, YOU MUST RESPOND IN WRITING. UNLESS DIRECTED
OTHERWISE BY THE COURT, YOU MUST FILE YOUR RESPONSE
WITH THE CLERK OF THE BANKRUPTCY COURT NO LATER THAN
SEVEN (7) DAYS BEFORE THE HEARING DATE. YOU MUST SERVE A
COPY OF YOUR RESPONSE ON THE PERSON WHO SENT YOU THE
NOTICE; OTHERWISE, THE COURT MAY TREAT THE PLEADING AS
UNOPPOSED AND GRANT THE RELIEF REQUESTED.
The official committee of unsecured creditors in this case appointed by the United
States Trustee (the “Committee”) hereby submits its application (the “Application”) for entry of
an order, pursuant to sections 1103(a) and 328(a) of title 11 of the United States Code (the
“Bankruptcy Code”), Rule 2014(a) of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), and Rule 2014-1 of the Local Rules of the Bankruptcy Practice and
Procedure for the United States Bankruptcy Court for the Eastern District of Louisiana (the
“Local Rules”), authorizing the retention of Jon R. Conte, Ph.D. (“Dr. Conte”) as an expert
consultant on sexual abuse and expert witness effective as of August 4, 2020. In support of the
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Application, the Committee submits the Declaration of Dr. Conte (the “Conte Declaration”),
attached hereto as Exhibit A and incorporated herein by reference. In further support of the
Application, the Committee respectfully represents as follows:
Jurisdiction and Venue
1.

This Court has jurisdiction over this Application pursuant to 28 U.S.C. §§

157 and 1334.. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
Venue of this proceeding and this Application is proper in this District pursuant to 28 U.S.C.
§§ 1408 and 1409.
2.

The statutory bases for the relief requested herein are Bankruptcy Code

sections 1103(a) and 328(a), Bankruptcy Rule 2014(a), and Local Rule 2014-1.
Background
3.

On May 1, 2020 (the “Petition Date”), the Debtor commenced its chapter

11 case (the “Case”) by filing a voluntary petitions for relief under chapter 11 of Title 11,
United States Code (the “Bankruptcy Code”). Pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code, the Debtor continues to operate as a debtor in possession.
4.

On May 26, 2020, the Office of the United States Trustee (the “U.S.

Trustee”) appointed the Committee.
Relief Requested
5.

By this Application, the Committee requests the entry of an order,

substantially in the form attached hereto as Exhibit B, pursuant to sections 1103(a) and 328(a)

1

The last four digits of the Debtor’s federal tax identification number are 8966. The Debtor’s principal place of
business is located at 7887 Walmsley Ave., New Orleans, LA 70125.
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of the Bankruptcy Code, Bankruptcy Rule 2014(a) and Local Rule 2014-1, authorizing the
Committee to employ and retain Dr. Conte to provide expert consulting services and expert
witness services to the Committee effective as of August 4, 2020, in accordance with the terms
and conditions set forth herein. Dr. Conte’s Curriculum Vitae is set forth in Exhibit C attached
hereto.
6.

The Committee proposes to retain Dr. Conte for the purpose of providing

the expert consulting and testimony services described below. For the reasons set forth herein,
the Committee submits that the relief requested in this Application is in the best interests of the
Committee, survivors of childhood sexual abuse, and the Debtor’s estate, and, therefore, should
be granted.
Services to be Rendered
7.

The Committee seeks to retain Dr. Conte for the purpose of providing the

following services (collectively, the “Services”):

83491971v.1

a.

expert consulting services and expert testimony regarding notice and
information procedures relating to claims of sexual abuse victims in this
Case;

b.

expert consulting services and expert testimony regarding the form of
sexual abuse proof of claim forms;

c.

expert consulting services and expert testimony in connection with the
Debtor’s Ex Parte Motion for an Order Establishing Deadlines for Filing
Proofs of Claims; Approving Proof of Claim Form; and Approving Form
and Manner of Notice Thereof (the “Bar Date Motion”) and any contested
matters and/or litigation arising in this Case as reasonably requested by the
Committee;

d.

expert consulting services and expert testimony in the review and
evaluation of reports prepared by the Debtor and its professionals;

e.

as may be requested by the Committee, assisting with the preparation of
affidavits/declarations, depositions, and briefing in this Case concerning
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the issues for which Dr. Conte is providing expert consulting services and
expert testimony;
f.

preparing for and providing both deposition and court testimony in this
Case regarding the issues for Dr. Conte is providing expert consulting
services and expert testimony; and

g.

such other consulting and advisory services as may be requested by the
Committee.
8.

Dr. Conte will coordinate and work with estate professionals in order to

minimize any duplication of services on behalf of the Committee.
Basis for Relief
9.

The Debtor has purported to have commenced this case to address sexual

abuse claims with the espoused goal of paying allowed claims in full. The actual number of
sexual abuse claims is unknown but likely to be greater than those identified to date. It is
essential that the claims notice process and claims procedures be appropriately geared to reach
potential sexual abuse survivors by taking into account the unique psychological obstacles
faced by many to their disclosure of abuse and filing of a proof of claim. Dr. Conte has
extensive experience on the impact of childhood sexual abuse on individuals and on what
constitutes fair notice to potential abuse survivors. The Committee seeks to retain Dr. Conte to
provide expert consultation to the Committee regarding the claims noticing process and
procedures, the form of sexual abuse proof of claim, and other matters that arise in this Case
unique to holders of sexual abuse claims including, without limitation, review, analysis, and
consultation in connection with reports prepared by abuse and claim experts retained by the
Debtor and deposition and expert testimony in connection with those matters.
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10.

It is necessary and essential that the Committee employ an expert

consultant and witness to render the foregoing Services. In light of the unique nature of the
claims of sexual abuse victim survivors in this Case, the Committee requires the services of an
expert who can enable the Committee to adequately assess issues concerning sexual abuse
survivors, whose claims this case was purportedly initiated to address. Dr. Conte is wellqualified to provide the Services in a cost-effective, efficient, and timely manner. As described
in his Curriculum Vitae and more fully in the Conte Declaration, Dr. Conte has extensive
experience in the matters for which he will be engaged by the Committee. Accordingly, Dr.
Conte is well-qualified to perform the Services and assist the Committee in this Case.
Disclosure of Connections
11.

To the best of the Committee’s knowledge, as set forth in the Conte

Declaration, Dr. Conte does not have an actual conflict with any of the Debtor’s creditors, and
Dr. Conte has no connection to the Debtor, its creditors, or any other parties in interest herein,
or their respective attorneys and accountants, the U.S. Trustee, any person employed in the
Office of the U.S. Trustee, or any Bankruptcy Judge currently serving on the United States
Bankruptcy Court in this District except as set forth in the Conte Declaration. As set forth in
the Conte Declaration, to the extent that any new relevant facts or relationships bearing on the
matters described herein are discovered or arise, Dr. Conte will use reasonable efforts to
promptly file a supplemental declaration, as required by Bankruptcy Rule 2014(a).
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Professional Compensation
12.

Dr. Conte intends to seek compensation for services rendered and

expenses incurred in accordance with the Bankruptcy Code, the Bankruptcy Rules, the Local
Bankruptcy Rules, and any applicable Orders of the Court.
13.

The Committee proposes to compensate Dr. Conte for services rendered at

the hourly rates in effect from time to time and to reimburse Dr. Conte for his actual costs and
expenses. Dr. Conte’s current standard hourly rate, subject to change from time to time, is
$575. As set forth in the Conte Declaration, Dr. Conte estimates that his fees in connection
with the Bar Date Motion will range between $12,000 and $15,000.
14.

As set forth in the Conte Declaration, Dr. Conte believes, and the

Committee agrees, that the foregoing compensation arrangements are (a) reasonable, (b)
market-based, and (c) merited by Dr. Conte’s extensive knowledge and experience in the
matters for which he is being retained.
15.

As more fully described in the Conte Declaration, Dr. Conte is not a

prepetition creditor of the Debtor. No promises have been received by Dr. Conte as to
compensation or payment in connection with this retention other than in accordance with the
provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules and
Orders of this Court. Dr. Conte has no agreement with any non-affiliated person or entity to
share with such entity any compensation received in connection with this retention except as
set forth in the Conte Declaration.
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Applicable Authority
16.

To assist a committee with its statutory rights and duties under section

1103(c) of the Bankruptcy Code, a committee may retain experts and consultants. See 11
U.S.C. §§ 328(a) and 1103(a); see also In re Motors Liquidation Co., Case No. 09-50026 (Apr.
30, 2010) [Dkt. No. 5683] (authorizing the official committee of unsecured creditors to retain a
consultant for valuation of asbestos liabilities under sections 328 and 1103 of the Bankruptcy
Code); In re SFX Entertainment, Inc., Case No. 16-10238 (Sept. 27, 2016) [Dkt. No. 1068]
(authorizing the official committee of unsecured creditors to retain a consultant for valuation of
the business pursuant to a plan of reorganization).
17.

Bankruptcy Rule 2014 requires that an application for retention of a

professional person include:
[S]pecific facts showing the necessity for the employment, the
name of the person to be employed, the reasons for the selection,
the professional services to be rendered, any proposed arrangement
for compensation, and to the best of the applicant’s knowledge, all
of the person's connections with the debtor, creditors, any other
party in interest, their respective attorneys and accountants, the
United States trustee, or any person employed in the office of the
United States trustee.
Fed. R. Bankr. P. 2014(a).
18.

Based on the foregoing and as further supported by the Conte Declaration,

the Committee believes that the retention of Dr. Conte to provide expert consulting and witness
services is necessary and appropriate, and in the best interests of the Committee, the estate, and
its creditors.
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Notice
19.

The Committee will provide notice of this Application to counsel for the

Debtor and the parties set forth on the Master Service List maintained by the Debtor. The
Committee submits that, in light of the nature of the relief requested, no other or further notice
need be given.
No Previous Request
20.

No previous request for the relief sought herein has been made by the

Committee to this Court or any other court.
Conclusion

WHEREFORE, the Committee respectfully requests that the Court enter an order
granting the relief requested in the Application and such other and further relief as may be just
and proper.
Dated: August 24, 2020

Respectfully submitted,
/s/ C. Davin Boldissar
Omer F. Kuebel, III (La #21682)
C. Davin Boldissar (La. #29094)
Locke Lord LLP
601 Poydras Street, Suite 2660
New Orleans, Louisiana 70130-6036
Telephone: (504) 558-5111
Facsimile: (504) 558-5200
Email: dboldissar@lockelord.com
James I. Stang (CA Bar No. 94435)
Linda F. Cantor (CA Bar No.153762)
Pachulski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd., Suite 1300
Los Angeles, CA 90067
Telephone: (310) 277-6910
Facsimile: (310) 201-0760
Co-Counsel to the Official Committee of Unsecured
Creditor
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CERTIFICATE OF SERVICE
I hereby caused a true and correct copy of the foregoing Application to be served on
August 24, 2020 upon all parties by electronic case filing for those parties receiving notice via
the Court’s Electronic Case Filing system, and on all other parties requiring service under the
Special Notice List as defined and required under the Court’s May 1, 2020 Ex Parte Order
Authorizing the Debtor to Limit Notice and Establishing Notice Procedures via first-class United
States mail, postage prepaid, to be sent on August 25, 2020.
/s/ C. Davin Boldissar
C. Davin Boldissar
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